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ENDORSEMENT

Background

[1]  On August 23, 2017 I dismissed the Applicants’ motion for an approval and vesting order
with respect to an asset purchase agreement (“APA”) entered into by Sears Canada Inc. (“Sears
Canada”) with WCRE Investments Ltd. (“WCRE”) as of April 12, 2017. I indicated that I would
provide reasons for my decision. These are my reasons.

[2] The Applicants were granted protection from their creditors under the Companies’
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (“CCAA”) pursuant to an initial order (“Initial
Order”) that I made on June 22, 2017.

[3] FTI Consulting Canada Inc. was appointed in the Initial Order to act as the Monitor in
this CCA4 proceeding (“Monitor™).

[4] On July 13, 2017, I approved a sale and investment solicitation process (“SISP™) whereby
BMO Nesbitt Burns Inc. (“Sale Advisor™), under the supervision of the Special Committee of the
Board of Directors of Sears Canada and the Monitor, is to seek bids and proposals on behalf of
Sears Canada for a broad range of transaction alternatives with respect to the Applicants’ assets.

[5]  On August 22, 2017, the Applicants moved before me for approval of the APA that was
negotiated with WCRE before the CCAA filing commenced. Under the APA, WCRE is to pay $5
million for property located at the Garden City Shopping Centre in Winnipeg, Manitoba, where
Sears Canada currently operates a store (“Garden City Property™).

Facts

[6]  Prior to the CCAA filing, the Garden City Property was operating at a net loss of over $1
million per year. As a result of its poor performance and the uncertainty of Sears Canada’s future
viability at this location, management decided to attempt to sell the property. Over the course of
several months, Sears Canada marketed the Garden City Property by contacting a number of
buyers including national retailers, property developers and the landlord, RioCan Real Estate
Investment Trust (“RioCan™), the owner of the remainder of the Garden City Shopping Centre.

[7]  Sears Canada received a few proposals for the purchase of the Garden City Property and
concluded that the proposal from WCRE was the most attractive. As a result, Sears Canada
entered into the APA with WCRE in April 2017 which provided for a purchase price of $5
million,

[8] Although the APA was entered into prior to the commencement of the CCAA
proceedings, it had not yet closed when the Applicants filed for CCA4 protection.

[9]  The Garden City Property was listed as a store that the Applicants intended to close in the
affidavit sworn in support of the motion seeking the Initial Order. The APA with WCRE was not
disclosed at that time.

[10}] Paragraph 16 of the SISP provides as follows:
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Notwithstanding anything else contained herein, Sears Canada, in its reasonable
business judgment and in consultation with the Sale Advisor, the Monitor and the
DIP Lenders, may, from time to time, withdraw any Leases or Assets from this
Sale Process in accordance with the CCAA, and Sears Canada’s rights under the
Initial Order.

[11] Sears Canada is of the view that the market for the Garden City Property was fully
canvassed prior to the CCAA filing and that the APA with WCRE represents fair market value
for the Property and is in the best interests of the Applicants’ estate and their stakeholders.
According to the Sale Advisor, removing the Garden City Property from the SISP and
completing the APA with WCRE now will likely maximize the value to be achieved from the
property. Therefore, the Sale Advisor supports its removal from the SISP. The Monitor and the
DIP Lenders have been consulted and support this view as well. Accordingly, subject to the
approval of the Court, Sears Canada proposes to withdraw the Garden City Property from the
SISP, pursuant to para. 16, and to sell it to WCRE on the terms of the APA.

[12] On August 15, 2017, following receipt of the Applicants’ motion material for an approval
and vesting order with respect to the sale of the Garden City Property to WCRE, counsel to
RioCan contacted the Monitor and its counsel and advised that RioCan intended to make a
higher offer for the Garden City Property by August 31, 2017.

[13] On August 17, 2017, counsel for RioCan wrote to counsel to the Applicants and the
Monitor and provided an offer to purchase the Garden City Property for a purchase price of $6
million, stating, in part, as follows:

Re: 2311 McPhillips Street, Winnipeg (the “Garden City Property”)

As you are aware, we are counsel to RioCan Real Estate Investment Trust
(“RioCan”). RioCan and its partner, Bayfield Realty Advisors Inc., (“Bayfield”™)
are the shareholders of 1562903 Ontario Limited (the “Mall Owner”™), the entity
which is the registered owner of the Winnipeg Garden City Mall appurtenant to
the Garden City Property.

I am writing further to service of your Motion Record on August 11, 2017 in the
Sears Canada CCAA proceedings seeking the approval of the sale of the Garden
City Property to WCRE Investments Ltd. (“WCRE™) for a purchase price of five
million dollars ($5,000,000).

While it was RioCan’s intention to deliver its Binding Bid in accordance with the
SISP timelines, given the service of your sale approval motion, I enclose herewith
a Binding Bid by the Mall Owner to purchase the Garden City Property for a
purchase price of $6,000,000 on terms substantially identical to those set out in
the WCRE agreement, with the only remaining condition of Closing being the
Court granting an Approval and Vesting Order in favour of the Mall Owner.
Concurrently with the transmission of this letter and enclosed Binding Bid, my
firm 1s walking a deposit cheque over to FTI’s office in the amount of $6,000,000,
so that the Monitor may confirm receipt of same to the Court on Friday.
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RioCan is reacting to the service of the sale approval motion in good faith and on
an expedited basis, in order to provide Sears Canada and its creditors with
certainty of closing and a material financial upside as compared to the proposed
WCRE transaction.

Yssue

[14] - Should I approve the sale of the Garden City Property to WCRE on the terms of the APA
and grant the approval and vesting order in the face of RioCan’s offer to purchase the property
for an additional $1 million?

Positions of the Parties

[15] The Applicants submit that I should approve the sale of the Garden City Property to
WCRE on the terms of the APA because to allow RioCan’s “eleventh hour” offer would
jeopardize the integrity of the SISP and undermine the sales process.

[16] RioCan and Sears Canada’s employees and retirees submit that RioCan’s bid should be
allowed to proceed in the SISP because it provides an additional $1 million to the Applicants’
stakeholders. They argue that the paramount consideration in deciding whether to approve the
sale should be to maximize recovery for all of the stakeholders.

Analysis

[17]  There is no dispute that before I can approve the sale to WCRE under the APA I must be
satisfied that the factors set out in s. 36(3) of the CCA44 have been met. The APA was not the
product of the court-approved SISP but the result of efforts by Sears Canada to canvass the
market for interested purchasers before the Initial Order. As such, the transaction contemplated
by the APA is in effect a pre-packaged sale of the Garden City Property.

[18] It is clear that the court should assess the pre-packaged sale of assets and the sales
processes giving rise to them in the same manner in which the court assesses post-filing sale
transactions and sales processes. In doing so, I must consider the factors enumerated in s. 36(3)
of the CCA4 and the Soundair principles. In my view, in assessing pre-packaged sale
transactions and sales processes, there is a heightened need for a robust and transparent record
before the court. Pre-filing sales processes should be subject to greater scrutiny to ensure that the
process was conducted in a fair and effective manner given the lack of supervision by the court
and the Monitor.

[19] RioCan submits at para. 14 of its factum:

... that the evidence before the Court in support of the Applicants’ motion for the
Approval and Vesting Order does not satisfy the criteria enumerated in section 36
of the CCAA, nor does it satisfy the principles enunciated in the Soundair line of
cases and, more specifically, those cases such as Nelson and Sanjel dealing with
sales processes conducted prior to a CCAA filing such as the one conducted by
Mr. Champion on behalf of Sears Canada.
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[20] Counsel to the Applicants, Mr. Irving, candidly conceded during his reply argument that
the sales process leading up to the APA with WCRE was “not a perfect process”. Further, he
agreed that “maximum recovery” for the stakeholders should be paramount in a CCAA4
proceeding.

[21] On the record before me, I am not satisfied that the consideration to be received for the
Garden City Property under the APA is “reasonable and fair, taking into account [its] market
value” as is required by s. 36(3)(f) of the CCAA.

[22] In this case I must balance the concerns of the Applicants and the Monitor that to allow
RioCan’s bid to proceed in the SISP could affect the integrity of the sales process against the
stakeholders” desire to maximize recovery for the Applicants’ estate. RioCan’s bid is 20% higher
than the purchase price in the APA. This is a significant amount. It is for this reason that Sears
Canada’s employees and retirees submit that I should allow it to proceed in the SISP. It is also
the reason that I am concerned that the price in the APA is less than the property’s fair market
value.

[23] The pre-packaged sale transaction and the fact that it was to be removed from the SISP
was not disclosed to anyone, including the court, until the Applicants’ motion material was
served on August 11, 2017. Under these circumstances, I do not consider RioCan’s bid to be an
“eleventh hour” bid as Mr. Irving described it. RioCan’s bid complies with the SISP that I
approved and contains a significantly higher price than the APA.

Conclusion

[24] For all of these reasons, I have concluded that RioCan’s bid should be permitted to
proceed in the SISP so as to achieve the maximum recovery possible for all of the Applicants’
stakeholders.

[25] The Applicants’ motion for an approval and vesting order is, therefore, dismissed. There
shall be no costs of the motion.

Date: October 6, 2017



